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Battling ageism

ELizABeTH H. FAIELLA
AND PETER J. GULDEN III

Many people view
the elderly as
having little to live
Jfor and even less
to offer society.
Uncovering these
assumptions is step
one in achieving
justice for an older
client whose cancer
went undiagnosed
or undertreated
for too long.
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F l Yriallawyersare in the business of
anticipating prejudices. As soon
as a new case arrives, they con-

sider how jurors will assess the client

and the case.

When the plaintiff hassuffered injury
because of adoctor’s failure to diagnose
cancer or provide adequate treatment,
the lawyer can count on jurors to hold
certain biases. They have been condi-
tioned to believe that medical negli-
gence plaintiffs bring frivolous claims
against heroic physicians who can’t be
blamed for their inability to save the pa-
tient from a disease'sinevitable progres-
sion. Seasoned plaintiff lawyers know
these biases well and welcome the
chance to show the jury justhowwrong
these attitudes are.

Elderly cancer patients regularly face
negligence, and when the plaintiff is eld-
erly,another bias enters: ageism. Ageism
isdirectly responsible forincomplete ex-
aminations, delayed diagnoses, and un-
dertreatmentof these patients.'

Many Americans regard the elderly
in a less-than-charitable light. People
assume that because old people typi-
cally don't work, they aren’t “con-
tributing to society,” and their days of
achievementare long over. Their lives
are spent watching television, waiting
for visitors, and perhaps slipping in
and out of dementia, awaiting a fast-
approaching death.

This view of the elderly makes every
aspect of a medical malpractice case
more difficult. It significantly reduces
potential damages because a jury’s as-
sessment of damages, both noneco-
nomicand economic, is often guided by

in cancer
negligence cases

the patient’s life expectancy.

The standard of care is also affected.
Whatis clear malpractice in the case of a
younger plaintiff is often less clearwhen
the plaintff is elderly. Causation, too,
becomes cloudier. The presence of oth-
er medical conditions, along with the
weakness and fragility of old age, can
complicate the case.

Defense attorneys often take advan-
tage of ageistattitudes. Obviously, node-
fense lawyer would overtly disparage an
elderly plaintiff because of advanced
age or failing health. However, he or she
might subtly seek to cultivate ageist
thinking among jurors, using rhetoric
and the testimony of medical expertsto
exploit this bias.

Nationally, plaintiff attorneys have
only a 37 percent chance of winning a
medical malpractice case.* Why, then,
should a trial lawyer expend resources
on a case that is almost certain to be
more difficult to win than the average?
There are two reasons: because the eld-
erlyneed us, and because these casescan
be won.

We are a nation of ageists. That our
laws specifically forbid discrimination
against the elderly is a testament to the
prevalence of this phenomenon in
American society. Indeed, a list of the
booksin which ageism’sinfluenceis dis-
cussed would itself fillabook." Knowing
this and understanding how ageist atti-
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tudes affect the care of the elderly can
help your case succeed.

Cancer in the elderly

About 60 percent of new cancers are
diagnosed in elderly Americans—those
age 65 and older." Breast cancer is the
most COMIMON Cancer among women;
prostate cancer is the most common
cancer—other than skin cancer—
among men.’

Elderly women account for 50 per-
centof newlydiagnosed breast cancers.
By 2030, the number of cases is expect-

prominently in defense arguments and
expert testimony presented at trial.
Elderly women seeking evaluation
and treatment for breast cancer face
medical opinions advanced solely in re-
sponse to their age.” Because the bene-
fits of annual screening mammograms
in women over age 70 are uncertain,
“cancerscreening practice guidelines
are ambiguous and inconsistent for eld-
erlywomen.” When breast canceris di-
agnosed, less aggressive treatmentisrec-
ommended. After all, many physicians
believe, these women don't tolerate

Without disparaging a plaintiff’s age,

the defense might subtly seek to cultivate ageist
thinking among jurors, using rhetoric and the
testimony of medical experts to exploit this bias.

ed to double.® A 2003 study projected
thatabout 35 percentof womenwhode-
velop invasive breast cancer will be over
the age of 70whenitisdiagnosed.” Over
97,000 elderly women died from breast
cancer between 2000 and 2003.*

Prostate cancer, too, affects a large
portion of the aging population.’ Over
75 percent of new prostate cancers oc-
cur in elderly men, and this incidence
reaches 82 percent among the com-
bined male populations of developing
countries.'”Most prostate cancer is slow-
growing, and intervention may not be
warranted. The more aggressive form is
deadly. Onlya biopsy can determine the
difference. Between 2000 and 2003,
more than 111,000 elderlymen lost their
lives to prostate cancer."

These are not the only cancers afflict-
ing old people, butif theyare found ear-
ly, they are often curable—even in the
elderly. When an early diagnosis is
missed, the patient’slife maybe cut short
by many years.

The medical literature concerning
the experience of the elderly with these
diseases reveals the problem of ageism
in oncologic medicine and how this prej-
udice leads to substandard care. It ex-
plains the central medical and bioethi-
cal terms and concepts that figure
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chemotherapy well; it can be highly tox-
ic to them. Moreover, most elderly
women have other diseases or medical
conditions. Finally, their life expectan-
ciesare short, the ageistdoctor thinks, so
why ruin their “golden years” with the
discomfortand anxiety thataccompany
treatment?

Evidence suggests that this kind of
attitude translates into poorer care for
elderly women. A 2006 study reported
that “several studies, including the pres-
ent one, have shown that older breast
cancer patients as a group are under-
staged, underdiagnosed, and under-
treated compared with their younger
counterparts.”!

A study done three years earlier con-
cluded similarly that “elderly women
with breast cancer have late diagnosis, in-
complete diagnostic assessment, and
lack a standardized therapeutic ap-
proach.” This pattern of substandard
care was nothing new, the authors said,
and it had likely led to many deaths that
could have been prevented.

Several studies have sought to pro-
pose solutions to this crisis of care. Two
are especially helpful. The first exam-
ined the feasibility of administering ad-
juvant chemotherapy to node-positive
breast cancer in women over 65."° It

found that although breast cancers of-
ten were likely to recur in older women,
this group usually wasn't given the op-
tion of chemotherapy.

However, the authors found that
elderly breast cancer patients in good
general health could withstand the
same chemotherapy regimens as their
younger peers—with comparable rates
of success.” Thus, they argued, physi-
cians should offer their patients this op-
tion, though with full disclosure of the
possible side effects.

The second study made similar rec-
ommendations. Although it empha-
sized the central role of life expectancy
in determining treatment options, the
study urged physicians not to consider
age alone, but rather to make their as-
sessments according to the patient’s in-
dividual health status.”

These findings illustrate a common-
sense idea: that people age differently,
some better, some worse, Some 82-year-
olds go jogging every morning, and
some 65-year-olds require a wheelchair.
Their bodies also have varying toler-
ances to medical treatment. Therefore,
oncologic care should be offered ac-
cording to each patient’slevel of health.
Medical terminology expresses this dif-
ference with the concepts of biologic
age and physiologic age.

These studies focus on physiologic
age and the new treatment possibilities
itentails, aswell as anotherimportant as-
pectof good medical care: candid physi-
cian-patient communication, Onlyafter
the patient’s treatment options were
known and the side effects discussed
could elderly patients safely begin their
treatment regimens.

The literature on prostate cancer re-
veals similar ageist attitudes toward eld-
erly male patients. These men, doctors
say, usually have slow-growing cancers,
and because these patients are of ad-
vanced age, some other disease will like-
ly take their lives before the cancer
does.” Doctors say that they want them
to have the best quality of life possible in
their final years and that surgery,
chemotherapy, hormone therapy, and
radiation aren't pleasant and can be
dangerous to elderly men.

Whether it's useful to screen elderly
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men for prostate cancer is one of the
biggest controversies in urology. The
American Cancer Society does not be-
lieve that screening men with less than
10 years of expected life left is useful
because the treatment often has pain-
ful, debilitating effects.*

Some studies don’t see any value in
prostate-specific antigen (PSA) screen-
ing at all, such as one from 1996 that
found performing prostate biopsies in
men with abnormal PSAs who were 70
and older was not cost-effective and
could adversely affect their quality of
life during their final years.”’ While this
studyassumed that most cancers in old-
er men would not take their lives, it did
recognize that when the variables were
manipulated to express a higher likeli-
hood that these cancers were lethal,
biopsies resulted in a marginally higher
quality of life.

A study performed two years earlier
had similar findings. It examined the
clinical and economic feasibility of
screening for prostate cancer in men be-
tween 50 and 70 years old. The authors

concluded thatscreening these men was
not cost-effective and that while screen-
ing 60-and 70-year-old men resulted in
fewer cancer deaths, this benefit was
“offset” by the decrease in quality of life
due to treatment.”

Other literature on the elderly in this
context is more inspiring, A 2006 study
examined the efficacy of radical prosta-
tectomy in 80-year-old men, The then-
current urologic thinking concerning
_this procedure was thatit, like screening,
should be reserved for men with atleast
a statistical 10-year life expectancy. Ig-
noring this proscription, the study
found that fit 80-year-old men, properly
briefed on the side effects and possible
complications of prostatectomy, had
success rates comparable to those of
younger patients.

Commenting on their conclusions,
the authors explicitly recognized that
withholding certain treatment because
of a patient’s old age alone “would
amount to ageism, a problem now rec-
ognized as pervasive in our society.™
Physicians, they argued, need to accom-

Prepare your breast cancer case with
resources from the AAJ Exchange

The AAJ Exchange has many resourc-
es to help members assess and prepare
cases involving breast cancer. For
more information, visit www.justice.
org/exchange or call the Exchange at
(800) 344-3028.

Court documents

Ballv, Shanahan. Expert testimony in
a case alleging failure to diagnose breast
cancer. (No. LR2376)

Bennett v. McGrath. The parties’ de-
positions of the defendant’s cancer sur-
gery expert in a case alleging failure to
diagnose breast cancer. (No. LR2687)

Daigle v. AMI/St. Jude Hospital. De-
position of an oncology expertinacase
alleging that a radiologist misread a
mammogram. (No. LR2762)

Doe v. Western Queens Community
Hospital, Trial transcript excerpts con-
taining the testimony of the plaintiffs’
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breast surgery expertin a case alleging
misdiagnosis of breast cancerand fail-
ure to inform the patient of the op-
tion to undergo a lumpectomy with
radiation instead of a mastectomy.
(No.LR3403)

Gormanv. LaRoche. Deposition tran-
scripts of the plaintiff’s and the defen-
dant's expert witnesses in a case alleg-
ing failure to timely diagnose breast
cancer. (No. LR2411)

Litigation packet
Failure to Diagnose Breast Cancer.
This packet includes documents,
analysis, and strategies to assess and
litigate cases. The included materials
focus on complex questions regard-
ing causation, standards of care, loss
of chance for cure, staging, and life
expectancy.
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modate these men, not discriminate
against them. Some physicians have be-
gun to emphasize the need to assess and
treat patients asindividuals with varying
degrees of health.

A 2006 article again cites the com-
monsense basis for this principle: “[I]tis
difficult to make categorical recom-
mendations for such a diverse popula-
tion.” While elderly men suffering
from many medical conditions might
“have little to gain from prostate cancer
screening unless they have a potentially
fatal high-grade tumor,” those 70-year-
old men who are “in good heath may
continue to benefit from screening.”

Another 2006 article also emphasizes
physiologic age coupled with the need
for informed patient decision-making.
Physicians, the author writes, should
“help patients make informed treat-
ment decisions based not only on sur-
vival predictions but also on health sta-
tus, functional concerns, and—maost
importantly—personal preference.”®

This literature also highlights anoth-
er central concept in oncologic care:
quality of life. Physicians may withhold
treatment if the quality of any saved
years will be compromised by the pain,
discomfort, or disability that treatment
will cause. However, because what con-
stitutes good quality of life for one per-
son may be different for another, men-
tally competent patients should make
this choice.

Juries understand this simple con-
cept. Incomprehensibly, some physi-
ciansstill do not.

Ageism at trial

Changing prejudice is a long-term
project, and people require motivation
to change. Jurors usuallyneed more time
than a trial allows. While lawyers can
eliminate overtly prejudiced jurors from
the panel in voir dire, jurors who do not
recognize or admitany prejudice against
the elderly must be convinced that the
client, although of advanced age, does
notdeserve to be labeled “elderly.”

Point out that the client has overall
good health and an active life. Some sen-
ior clients travel extensively, play bridge,
dance competitively, enjoy golf or ten-
nis, and volunteer at their church or lo-




cal homeless shelter. Friends can testify
as to their mental and physical agility.

Every panelincludes jurors who know
someone who is aging gracefully and vi-
brantly. And most, if notall, jurors will
say that age should not make a differ-
ence in medical treatment and that old-
er people who are competent to make
their own medical decisions should be
allowed to do so under all circum-
stances. Ask questions during voir dire
that will reinforce these beliefs with
each juror before the trial begins.

At trial, the first and most obvious
plan of attack for the defense attorney
centers on the plaintiff’slife expectancy.
The defense will try to avoid physiologic
age and will focus on statistics, such as
the U.S. Life Tables—which list death
rates by age, race, and sex—to lump the
plaintiff in with all the others in his or
her age group on astatistical table.”

To erase the plaintiff’s physiologicage
and its association with poor health from
the minds of the jurors, realize whatthe
defense is really doing: de-individualiz-
ing your client. The defense does not
want the jury to hear thatshortly before
her breast cancer diagnosis, Margaret
took a trip to Europe alone or that she
goes dancing every weekend. Your op-
ponentwants to reduce her to a statistic
and counter your efforts to present a
strong, vibrant, 86-year-old woman who
prefers walking over driving.

Accordingly, you need to show your
client’sindividuality, particularlyas faras
her health is concerned. For Margaret,
youwould argue, 86 years of age doesn’t
mean anything; it’s just a number. Ac-
tively shape the testimony of her family,
friends, and neighbors to emphasize her
individual level of health.

Use your experts to show this as well.
For example, your client’s family doctor
may describe her excellent health: nor-
mal body weight, low cholesterol, nor-
mal blood pressure, and absence of dia-
betes. The doctor also may minimize
normal age-related maladies thatdo not
seriously affect life expectancy, such as
atrial fibrillation that is well controlled.

Don’tletafewmedical conditions dis-
courage your advocacy. Elderly people
often have hypertension, arthritis, or
various other controllable health con-
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ditions or problems. Even atheroscle-
rosis can be effectively held in check
with cardiac stent placement. Demon-
strate that any medical problems have
only a negligible effect on your client’s
overall health.

As far as the patient is concerned,
focus on his or her robust health be-
fore becoming ill with cancer. For ex-
ample, argue that before he began
treatment for prostate cancer, Al, who
was 79, worked around the house and
went golfing every day. His heart was
fine, and he was as mentally sharp as
any juror, Do not let your opponent
cast him as the average 79-year-old
man, with only a few years left to live.

While this counteroffensive is under
way, you must concentrate intensely on
the ageist bias. Seek to undermine the
mainassumption behind all ageist think-
ing: that elderly people have no value.
This is not easy, but it can be done.
Again, ageism devalues the elderly with
three ideas: They are sick, they don’t
work, and they don'tdo anything. Thus,

the ageist thinks, they don’t matter.

You have already addressed the issue
of the client’s supposedly poor heath;
now tackle these other ideas. Consider
what ethicist John Kilner identifies as
the economic or “productivity-oriented™
issue.” The elderlyare devalued because
theyaren'temployed. The United States
is a robustly capitalist society, and its cit-
izens prize the ability to work, Employ-
ment is a measure of social value.

Suppose your client retired long be-
fore succumbing to cancer. Does this
man orwoman therefore have lesssocial
value than another? Certainly not—he
orshe has completed alifetime of work.
This plaintiff was paying societal dues
long before many of the people in the
courtroom were born. Make these points
clearly to counteract economic ageism.

The third ageist belief isrelated to the
second. It holds that old people are not
trying to achieve, make a name for them-
selves, or do anything great.

To counter this, first focus on your
client’slifetime accomplishmentsand in-

terests, Next, teach the jurors that what
they define as an accomplishment at
their age—getting a promotion, for ex-
ample—will shift as they get older. The
elderly, who have finished working, can
concentrate on the passions they have
long sought to indulge, whether paint-
ing, teaching, traveling, or competingin
triathlons. Tell the story of your client’s
passions after retirement, and show the
jurythe value of an active life,

Argue that the elderly also have value
because of their relationships with oth-
er people. Older plaintiffs often are the
patriarchs or matriarchs of their fami-
lies, with children and grandchildren,
They have war buddies, lifelong friends,
and vast networks of acquaintances.
Emphasize their central place in these
social and familial spheres to overcome
this aspect of age bias.

With these general principles of anti-
ageist advocacy in mind, focus on spe-
cific elements of the defendant’s case.
Howwillyour opponentshape standard-
of-care arguments in view of your
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client’s advanced age? As noted above,
for example, physicians do not screen,
or recommend self-screening for, any-
one theywon't treat.

Thus, the defense will argue, the de-
fendant should not be faulted for in-
complete or unattempted screenings
because the plaintiff was too old to be
treated anyway. This is a prominent
theme in cases of delayed diagnosis of
prostate cancer because many urologists
think thata man with less than a 10-year
life expectancyshould not be treated for
prostate cancer.

involves a physician withholding infor-
mation from the patent—about either
available diagnostic tests or possible
treatments—because the doctor be-
lieves the patient s too old to be treat-
ed safely or to see any benefits from
treatment.

Though these physicians believe
they are acting in the patient’s best in-
terest, they are merely substituting
their own judgment for the patient’s.
Bioethicists refer to this behavior as
strong paternalism.*

Defense attorneys will attempt to

The pattern of substandard care is not new.

A study found that although breast cancers often

were likely to recur in older women, this group

To combat this argument, attack the
conceptdirectly. Theidea thatage alone
should be a bar to the treatment of a
healthy elderly patient is ridiculous.
“Age is not a contraindication to life,”
our expert urologist once said on the
stand.

This is precisely the argument to
make. The client’s location on the Life
Tables doesn't determine whether, or
how, he or she should be treated. The
client makes this choice: He or she is
healthy, can handle the treatment, and
wants to live.

This idea of choice, though obvious,
is important. Indeed, patient autono-
my—the patient’sright to determine the
nature and extent of his or her medical
care—isamajorallyinan elderly client’s
missed-cancer-diagnosis case.

Jurors are generally receptive to this
notion: Our legal and political systems,
and the ethical principles that support
them, center on the idea of rights—to
vote, to bear arms, to freely practice reli-
gion, People don't like to give up their
rights, including the right to choose
whether to receive potentially lifesaving
medical treatment.

In a cancer case involving a missed
diagnosis orinadequate treatment, in-
terference with this rightalmost always
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usually wasn’t given the option of chemotherapy.

clothe a doctor’s diagnostic apathyin a
paternalistic beneficence: The defen-
dant didn't want to bother the patient
with a diagnosis, theywill argue, because
he or she didn't want to subject the pa-
tient to the agonies of treatment. Doc-
tor knows best.

This tactic, and other ageist atti-
tudes, must be identified and exposed
to show the significance of a missed di-
agnosis or undertreatment of cancer
in the elderly. Only by fully appreciat-
ing ageism's influence among poten-
tial jurors—and the defense effort to
exploitit—can these cases be won. But
thisis only half the battle. We firstneed
to overcome our own prejudices to-
ward taking these cases and realize how
much we are needed. o
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